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Legal opinion

I am a director of a company operating throughout
the UK. What will be the effect of impending
corporate homicide legislation and will it differ
between Scotland and England?

Question

Advisor’s opinion
Many owner-managed busi-
nesses tend to give sceptical
or lukewarm responses to
the notion that corporate
governance is something of
importance to their busi-
ness. On first glance, it is an
issue for multinational
conglomerates reacting to
the Enron or Worldcom
scandals. However, to truly
consider the relevance of
corporate governance,
stakeholders have to escape
the image of an Enron and
consider what it realistically
means for each business.

On page four of the
Combined Code on
Corporate Governance the
first principle states “Every
company should be headed
by an effective board, which
is responsible for the success
of the company”.

Success is the ultimate
aim of any business and the
first principle clearly states
that the ultimate responsi-
bility for this success resides
collectively with the board.
This is a clear and simple
instruction that is of prac-
tical use to many businesses. 

Indeed, on closer inspec-
tion, there are a number of
principles of corporate
governance that have 
practical relevance to the
running of a business.

• The board should meet
regularly – Surely, not
only a more accountable,
but a more responsible
board would result if
meeting dates were
honoured and haphazard
rescheduling was avoided.
• Directors should
receive accurate, timely
and clear information –
Lines of communication
must avoid the “back of an
envelope” syndrome in
order to give Directors the
ability to make fully
informed decisions. 
• Ensure all items are
recorded in the minutes
– Although some find
them a tiresome task, an
accurate set of minutes
provide an invaluable
resource for referring to
the views of relevant
stakeholders and holding
board members to
account.

Corporate Governance is an
idea that can become
overblown and vague in
many instances. However, it
ultimately exists to promote
responsible procedures
within businesses, and the
fact these are also often the
most effective and cost-
efficient methods means this
is an issue of relevance to
most businesses.

Corporate Governance – a reactive irrelevance?
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The Corporate
Manslaughter and
Corporate Homicide Bill
was introduced to
Parliament on 20 July 2006.
Westminster and the
Scottish Executive have
agreed that corporate
liability for death is a health
and safety matter reserved
to Westminster and 
therefore a UK-wide Act is
required. 

The Bill makes provision
for a new offence to be
called corporate
manslaughter in England
and Wales and corporate
homicide in Scotland. 

Organisations will be
guilty of the new offence
where the way their 
activities are organised or
managed by senior
managers causes a person’s
death and amounts to a
gross breach of duty. 

The Bill represents an
attempt to capture the
overall culpability of an
organisation rather than
finding fault with particular
individuals or junior
management. 

The court will have to
consider whether the 
organisation failed to
comply with health and
safety legislation relating to
the breach of duty and

whether this was encour-
aged by the organisation’s
attitudes or practices.

The Bill does not amend
existing health and safety
legislation but is intended to
encourage compliance. It
provides for an unlimited
fine on conviction and gives
the courts the power to
remedy the management
failure that caused the
death. It will apply to corpo-
rations, the police force and
certain public bodies.

The new offence is based
on the English common law
offence of gross negligence
manslaughter. The Scottish
equivalent, culpable 
homicide, is not constituted
by a gross breach of duty.
Rather it requires a person
(or organisation) to have
acted with a reckless 
disregard for consequences.
As such, a statutory crime of
corporate homicide will
now be constituted through
what is essentially the
English doctrine of gross
negligence manslaughter. 

Although this should
provide consistency of
approach for businesses
operating in both jurisdic-
tions, the introduction in
Scotland of a statutory
offence based on English
common law is novel.


