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Stephen Gibb

Legal opinion

I have heard that there has been a recent case 
which changes the law on repayment of dividends.
Once I have received a dividend payment, is there any
danger that I might have to repay it?

Question

Advisor’s opinion
The right acquisition will
build your business. The
wrong one could bring it to
its knees!

First, be sure it’s not an
impulse buy. One reason for
failure is that the buyer
should never have been
buying in the first place. Yes,
the opportunistic purchase
can sometimes work well,
but a strategic approach
usually fares much better.
Make sure you know why
you are buying. 

Don’t pay more than you
have to. Buyers are often
disappointed by their
returns simply because they
paid too much. Get good
advice and get your 
valuation of the business
right. Sellers always have an
inflated view of the value of
the business – buyers think
they can improve 
profitability going forward.

Yes, improvements can be
made, but be realistic and
don’t let your enthusiasm
and optimism cause you to
pay more than you should.

Do your homework. You
wouldn’t buy a house
without a survey, so under-
take incisive due diligence.
Yes, be sure you know what’s
in the balance sheet, but
also focus on the future. 

Do the projections stack up
and support the price? Have
you raised enough money?
What about working
capital?

Get the structure right.
Should you pay in cash,
shares or a combination?
Should you buy assets or
shares? The right structure
will make an enormous
difference in terms of tax
and your risk exposure.

Don’t relax when you
shake hands on price – the
devil is in the detail. Too
many buyers forget that,
whilst the price is agreed
today, the entry date may be
months away. Items such as
debtors, creditors and cash
move on a daily basis. You
don’t want any nasty
surprises when you get the
keys.

So, again, get good
advice. Get this wrong and
you could find yourself
shelling out more than you
thought. Get this right and
you won’t look back. 

I want to acquire a business. How can I get it right?

Question

Gareth Magee
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There is an argument that in
certain circumstances
greater prudence is now
required from members who
receive dividends following
the Court of Appeal case It’s
a Wrap (UK) Ltd (In
Liquidation) v (1) Barbara
Gula and (2) Anthony Gula
[2006] EWCA Civ 544,
which reverses an earlier
High Court decision. 

The case involved an
insolvent company which
had claimed repayment of
dividends unlawfully paid
to the defendants who were
the only members and direc-
tors of the company. The
company’s liquidators
successfully argued that the
dividends had not been paid
from “profits available for
the purpose” and therefore
the payments were made in
breach of the Companies
Act. The Act states that a
member can only be
required to repay a dividend
where they knew (or had
reasonable grounds to
believe) that the payment
was being made in contra-
vention of the Companies
Act. The High Court held
however that merely
knowing the facts without
realising what they signi-
fied, as was the case here,
was not enough to require
repayment.  

On appeal it was held that
the company merely had to
demonstrate that the defen-
dants were aware of the
facts that caused the contra-
vention of the legal
provision. The court noted
the presumption that igno-
rance of the law is no
defence and this will apply
unless the provision in ques-
tion is deemed to exclude it.
The court held that since the
members were aware there
were no profits available to
the company, they were
deemed to know that the
distributions were made
unlawfully. This was
notwithstanding the fact
that they had acted on the
advice of an accountant.

This case highlights the
potential for difficulties
where payment of a divi-
dend precedes an
insolvency situation.
Directors who are also
members should take partic-
ular care to ensure they
have good advice on the
availability of profits before
declaration of a dividend. 
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